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(2) A statement as to the reasons the
State and the local government cannot
perform or contract for performance of
the requested work.

(3) A written agreement from an eli-
gible applicant that such applicant will
be responsible for the items in subpara-
graph (b)(1) (i) and (ii) of this section,
in the event that a State is legally un-
able to provide the written agreement.

(c) Implementation. (1) If the Regional
Administrator approves the request, a
mission assignment will be issued to
the appropriate Federal agency. The
mission assignment letter to the agen-
cy will define the scope of eligible
work, the estimated cost of the eligible
work and the billing period frequency.
The Federal agency must not exceed
the approved funding limit without the
authorization of the Regional Adminis-
trator.

(2) If all or any part of the requested
work falls within the statutory author-
ity of another Federal agency, the Re-
gional Administrator shall not approve
that portion of the work. In such case,
the unapproved portion of the request
will be referred to the appropriate
agency for action.

(3) If an impact-State requests assist-
ance in providing evacuation and shel-
tering support outside an impact-
State, FEMA may directly reimburse a
host-State for such eligible costs
through a grant to a host-State under
an impact-State’s declaration, con-
sistent with §206.202(f)(1). FEMA may
award a grant to a host-State when
FEMA determines that a host-State
has sufficient capability to meet some
or all of the sheltering and/or evacu-
ation needs of an impact-State, and a
host-State agrees in writing to provide
such support to an impact-State.

(d) Time limitation. The time limita-
tion for completion of work by a Fed-
eral agency under a mission assign-
ment is 60 days after the President’s
declaration. Based on extenuating cir-
cumstances or unusual project require-
ments, the Regional Administrator
may extend this time limitation.

(e) Project management. (1) The per-
forming Federal agency shall ensure
that the work is completed in accord-
ance with the Regional Administra-
tor’s approved scope of work, costs and
time limitations. The performing Fed-
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eral agency shall also keep the Re-
gional Administrator and Grantee ad-
vised of work progress and other
project developments. It is the respon-
sibility of the performing Federal
agency to ensure compliance with ap-
plicable Federal, State and local legal
requirements. A final inspection report
will be completed upon termination of
all direct Federal assistance work.
Final inspection reports shall be signed
by a representative of the performing
Federal agency and the State. Once the
final eligible cost is determined (in-
cluding Federal agency overhead), the
State will be billed for the nonFederal
share of the mission assignment in ac-
cordance with the cost sharing provi-
sions of the FEMA-State Agreement.

(2) Pursuant to the agreements pro-
vided in the request for assistance the
Grantee shall assist the performing
Federal agency in all State and local
jurisdictional matters. These matters
include securing local building permits
and rights of entry, control of traffic
and pedestrians, and compliance with
local building ordinances.

[66 FR 2304, Jan. 23, 1990, as amended at 64
FR 55161, Oct. 12, 1999; 74 FR 60214, Nov. 20,
2009]

§206.209 Arbitration for Public Assist-
ance determinations related to Hur-
ricanes Katrina and Rita (Major
disaster declarations DR-1603, DR-
1604, DR-1605, DR-1606, and DR-
1607).

(a) Scope. Pursuant to section 601 of
the American Recovery and Reinvest-
ment Act of 2009, Public Law 111-5, this
section establishes procedures for arbi-
tration to resolve disputed Public As-
sistance applications under the fol-
lowing major disaster declarations:
DR-1603, DR-1604, DR-1605, DR-1606,
and DR-1607.

(b) Applicability. An applicant or sub-
grantee (hereinafter ‘‘applicant’” for
purposes of this section) may request
arbitration of a determination made by
FEMA on an application for Public As-
sistance, provided that the total
amount of the project is greater than
$500,000, and provided that:

(1) the applicant is eligible to file an
appeal under §206.206; or
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(2) the applicant had a first or second
level appeal pending with FEMA pursu-
ant to §206.206 on or after February 17,
2009.

(c) Governing rules. An applicant that
elects arbitration agrees to abide by
this section and applicable guidance.
The arbitration will be conducted pur-
suant to procedure established by the
arbitration panel.

(d) Limitations—(1) Election of rem-
edies. A request for arbitration under
this section is in lieu of filing or con-
tinuing an appeal under §206.206.

(2) Final agency action under §206.206.
Arbitration is not available for any
matter that obtained final agency ac-
tion by FEMA pursuant to §206.206
prior to February 17, 2009. Arbitration
is not available for determinations for
which the applicant failed to file a
timely appeal under the provisions of
§206.206 prior to August 31, 2009, or for
determinations which received a deci-
sion on a second appeal from FEMA
prior to February 17, 2009.

(e) Request for arbitration—(1) Content
of request. The request for arbitration
must contain a written statement and
all documentation supporting the posi-
tion of the applicant, the disaster num-
ber, and the name and address of the
applicant’s authorized representative
or counsel.

(2) Submission by the applicant to the
Grantee, the FEMA Regional Adminis-
trator, and the arbitration administrator.
An applicant under paragraph (b)(1) of
this section must submit its request
for arbitration in writing simulta-
neously to the Grantee, the FEMA Re-
gional Administrator, and the arbitra-
tion administrator within 30 calendar
days after receipt of notice of the de-
termination that is the subject of the
arbitration request or by September 30,
2009, whichever is later. An applicant
under paragraph (b)(2) of this section
must make a request for arbitration in
writing and, if FEMA has not issued a
decision on the appeal, submit a with-
drawal of the pending appeal, simulta-
neously to the Grantee, the FEMA Re-
gional Administrator, and the arbitra-
tion administrator by October 30, 2009.

(3) Submission by the Grantee to the ar-
bitration administrator and FEMA. With-
in 15 calendar days of receipt of the ap-
plicant’s request for arbitration, the
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Grantee must forward the name and
address of the Grantee’s authorized
representative or counsel, and may for-
ward a written recommendation in sup-
port or opposition to the applicant’s re-
quest for arbitration, simultaneously
to the FEMA Regional Administrator,
the arbitration administrator, and the
applicant.

(4) Submission of FEMA’s response.
FEMA will submit a memorandum in
support of its position, a copy of the
Project Worksheet(s), and any other
supporting information, as well as the
name and address of its authorized rep-
resentative or counsel, simultaneously
to the arbitration administrator, the
Grantee, and the applicant, within 30
calendar days of receipt of the appli-
cant’s request for arbitration.

(5) Process for submissions. When sub-
mitting a request for arbitration, the
applicant should describe its claim
with sufficient detail so that the cir-
cumstances of the dispute are clear to
the arbitration panel. All papers, no-
tices, or other documents submitted to
the arbitration administrator under
this section by the applicant, the
Grantee, or FEMA will be served on
each party’s authorized representative
or counsel. The submitting party will
make such service by courier or over-
night delivery service (such as Federal
Express, DHL, United Parcel Service,
or the United States Postal Service
overnight delivery), addressed to the
party, representative, or counsel, as
applicable, at its last known address.

(f) Selection of arbitration panel. The
arbitration administrator will select
the arbitration panel for arbitration
and notify the applicant, FEMA, and
the Grantee of the names and identi-
ties of the arbitrators selected for the
panel.

(g) Preliminary conference. The arbi-
tration panel will hold a preliminary
conference with the parties and/or rep-
resentatives of the parties within 10
business days of the panel’s receipt of
FEMA'’s response to the request for ar-
bitration. The panel and the parties
will discuss the future conduct of the
arbitration, including clarification of
the disputed issues, request for dis-
qualification of an arbitrator (if appli-
cable), and any other preliminary mat-
ters. The date and place of any oral
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hearing will be set at the preliminary
conference. The preliminary conference
will be conducted by telephone.

(h) Hearing—(1) Request for hearing.
The panel will provide the applicant
and FEMA with an opportunity to
make an oral presentation on the sub-
stance of the applicant’s claim in per-
son, by telephone conference, or other
means during which all the parties
may simultaneously hear all other par-
ticipants. If the applicant or FEMA
would like to request an oral hearing,
the request must be made no later than
the preliminary conference.

(2) Location of hearing. If an in-person
hearing is authorized, it will be held at
a hearing facility of the arbitration
panel’s choosing.

(3) Conduct of hearing. Each party
may present its position through oral
presentations by individuals designated
in advance of the hearing. These pres-
entations may reference documents
submitted pursuant to paragraph (e) of
this section; the parties may not pro-
vide additional paper submissions at
the hearing. If the panel deems it ap-
propriate or necessary, it may request
additional written materials from ei-
ther or both parties or seek the advice
or expertise of independent scientific
or technical subject matter experts.

(4) Closing of hearing. The panel will
inquire of each party whether it has
any further argument. When satisfied
that the record is complete, the panel
will declare the hearing closed, unless
a post-hearing submission of additional
information or a memorandum of law
is to be provided in accordance with
this paragraph. The hearing will be de-
clared closed as of the date set by the
panel for the submission of the addi-
tional information or the memorandum
of law.

(5) Time limits. The panel will endeav-
or to hold the hearing within 60 cal-
endar days of the preliminary con-
ference.

(6) Postponement. The arbitration
panel may postpone a hearing upon
agreement of the parties, or upon re-
quest of a party for good cause shown.
Within 10 business days of the post-
ponement, the arbitration panel will
notify the parties of the rescheduled
date of the hearing.

§206.209

(T) Record of the hearing. There will be
no recording of the hearing, unless a
party specifically requests and ar-
ranges for such recording at its own ex-
pense.

(8) Post-hearing submission of addi-
tional information. A party may file
with the arbitration panel additional
information or a memorandum of law
after the hearing upon the arbitration
panel’s request or upon the request of
one of the parties with the panel’s con-
sent. The panel will set the time for
submission of the additional informa-
tion or the memorandum of law.

(9) Reopening of hearing. The hearing
may be reopened on the panel’s initia-
tive under compelling circumstances at
any time before the decision is made.

(i) Review by the arbitration panel. (1)
Determination of timeliness. Upon notifi-
cation by FEMA, or on its own initia-
tive, the arbitration panel will deter-
mine whether the applicant timely
filed a request for arbitration.

(2) Substantive review. The arbitration
panel will consider all relevant written
materials provided by the applicant,
the Grantee, and FEMA, as well as oral
presentations, if any. If the panel
deems it appropriate or necessary, it
may request additional written mate-
rials from either or both parties or
seek the advice or expertise of inde-
pendent scientific or technical subject
matter experts.

(j) Ex parte communications. No party
and no one acting on behalf of any
party will engage in ex parte commu-
nications with a member of the arbi-
tration panel. If a party or someone
acting on behalf of any party engages
in ex parte communications with a
member of the arbitration panel, the
party that engaged in such commu-
nication will provide a summary or a
transcript of the entire communication
to the other parties.

(k) Decision—(1) Time limits. The panel
will make every effort to issue a writ-
ten decision within 60 calendar days
after the panel declares the hearing
closed pursuant to paragraph (h)(4) of
this section, or, if a hearing was not re-
quested, within 60 calendar days fol-
lowing the receipt of FEMA’s response
to the request for arbitration. A deci-
sion of the panel may take longer than

463



§§206.210-206.219

60 calendar days if the arbitration in-
volves a highly technical or complex
matter.

(2) Form and content. The decision of
the panel will be in writing and signed
by each member of the panel. The
panel will issue a reasoned decision
that includes a brief and informal dis-
cussion of the factual and legal basis
for the decision.

(3) Finality of decision. A decision of
the majority of the panel shall con-
stitute a final decision, binding on all
parties. Final decisions are not subject
to further administrative review. Final
decisions are not subject to judicial re-
view, except as permitted by 9 U.S.C.
10.

(4) Delivery of decision. Notice and de-
livery of the decision will be by fac-
simile or other electronic means and
by regular mail to each party or its au-
thorized representative or counsel.

(1) Costs. FEMA will pay the fees as-
sociated with the arbitration panel, the
costs of any expert retained by the
panel, and the arbitration facility
costs, if any. The expenses for each
party, including attorney’s fees, rep-
resentative fees, copying costs, costs
associated with attending any hearing,
or any other fees not listed in this
paragraph will be paid by the party in-
curring such costs.

(m) Guidance. FEMA may issue sepa-
rate guidance as necessary to supple-
ment this section.

[FR 44767, Aug. 31, 2009]

§§206.210-206.219 [Reserved]

Subpart H—Public Assistance
Eligibility

SOURCE: 55 FR 2307, Jan. 23, 1990, unless
otherwise noted.

§206.220 General.

This subpart provides policies and
procedures for determinations of eligi-
bility of applicants for public assist-
ance, eligibility of work, and eligibility
of costs for assistance under sections
402, 403, 406, 407, 418, 419, 421(d), 502, and
503 of the Stafford Act. Assistance
under this subpart must also conform
to requirements of 44 CFR part 201,
Mitigation Planning, and 44 CFR part

44 CFR Ch. | (10-1-10 Edition)

206, subparts G—Public Assistance
Project Administration, I—Public As-
sistance Insurance Requirements, J—
Coastal Barrier Resources Act, and M—
Minimum Standards. Regulations
under 44 CFR part 9—Floodplain Man-
agement and 44 CFR part 10—Environ-
mental Considerations, also apply to
this assistance.

[67 FR 8854, Feb. 26, 2002]

§206.221 Definitions.

(a) Educational institution means:

(1) Any elementary school as defined
by section 801(c) of the Elementary and
Secondary Education Act of 1965; or

(2) Any secondary school as defined
by section 801(h) of the Elementary and
Secondary Education Act of 1965; or

(3) Any institution of higher edu-
cation as defined by section 1201 of the
Higher Education Act of 1965.

(b) Force account means an appli-
cant’s own labor forces and equipment.

(c) Immediate threat means the threat
of additional damage or destruction
from an event which can reasonably be
expected to occur within five years.

(d) Improved property means a struc-
ture, facility or item of equipment
which was built, constructed or manu-
factured. Land used for agricultural
purposes is not improved property.

(e) Private nonprofit facility means
any private nonprofit educational, util-
ity, emergency, medical, or custodial
care facility, including a facility for
the aged or disabled, and other facility
providing essential governmental type
services to the general public, and such
facilities on Indian reservations. Fur-
ther definition is as follows:

(1) Educational facilities means class-
rooms plus related supplies, equipment,
machinery, and utilities of an edu-
cational institution necessary or ap-
propriate for instructional, administra-
tive, and support purposes, but does
not include buildings, structures and
related items used primarily for reli-
gious purposes or instruction.

(2) Utility means buildings, struc-
tures, or systems of energy, commu-
nication, water supply, sewage collec-
tion and treatment, or other similar
public service facilities.

(3) Irrigation facility means those fa-
cilities that provide water for essential
services of a governmental nature to
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